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Taxation  of  Intangible  Personal  Property 


Intangible  personal  property  consists  in  general  of  debts,  credits,  choses 
in  action  or  incorporeal  property  usually  evidenced  by  open  book  accounts, 
notes,  bonds,  or  other  written  instruments.  (Encyclopedia  of  U.  S.  Supreme 
Court  Reports,  Volume  11.  Page  419:  Kirkland  v  Hotchkiss,  100  U.  S.,  491; 
Union  Transit  Co.  v  Kentucky.  199  U.  S.  194;  Buck  v  Beach,  206  U.  S.  392; 
New  Orleans  v  Stemple.  175  U.  S.  309.) 

It  has  been  held  generally  that  for  the  purposes  of  taxation,  a  debt  has  its 
situs  at  the  residence  of  the  creditor  and  may  be  there  taxed  even  though  such 
debt  is  secured  by  a  mortgage  upon  real  estate  situate  in  another  State.  (Kirk- 
land v  Hotchkiss,  100  U.  S.  491.)    In  this  case  the  Court  said — 

"The  question  does  not  seem  to  us  to  be  very  difficult  of  solution. 
The  creditor,  it  is  conceded,  is  a  permanent  resident  within  the  juris- 
diction of  the  State  imposing  the  tax.  The  debt  is  property  in  hils 
hands,  constituting  a  portion  of  his  wealth,  from  which  he  is  under 
the  highest  obligation,  in  common  with  his  fellow  citizens  of  the 
jame  State,  to  contribute  for  the  support  of  the  government  wriest 
protection  he  enjoys.  That  debt,  although  a  species  of  intangible 
property  may,  for  the  purposes  of  taxation  if  not  for  all  others,  be 
regarded  as  situated  at  the  domicile  of  the  creditor.  It  is  none  the 
less  property  because  its  amount  and  maturity  are  set  forth  in  a 
bond.  That  bond,  wherever  actually  located  or  deposited,  is  only 
evidence  of  the  debt,  and  if  destroyed  the  debt — the  right  to  demand 
payment  of  the  money  loaned  with  the  stipulated  interest — remains. 
Nor  is  the  debt,  for  the  purposes  of  taxation,  affected  by  the  fact  that 
it  is  secured  by  mortgage  upon  real  estate  situate  in  (another  state) 
Illinois" 

Tangible  personal  property,  as  contradistinguished  from  intangible  per- 
sonal property  permanently  located  outside  the  State  of  the  domicile  of  the 
owner  cannot  be  taxed  by  the  State  wherein  the  owner  resides.  (Union 
Transit  Company  v  Kentucky,  199  U.  S.  194  ) 

Where  promissory  notes  have  been  merely  deposited  for  safe  keeping 
in  a  State  other  than  the  domicile  of  the  owner  the  intangible  personal  prop- 
erty represented  by  such  notes  is  not  taxable  in  the  State  where  the  notes  are 
so  deposited,    (Buck  v  Beach,  206  U.  S.  392.) 
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In  the  case  of  Buck  v  Beach,  supra,  certain  mortgage  notes  made  payahle 
in  Ohio,  and  secured  by  mortgages  on  property  in  Ohio,  were  deposited  by 
the  owner,  a  resident  of  the  State  of  New  York,  in  the  State  of  Indiana  for 
safe  keeping.  The  Court  held  that  such  mortgage  notes  were  not  taxable  in 
the  State  of  Indiana;  that  the  mere  presence  of  the  promissory  notes  within 
the  State  which  was  not  the  residence  or  domicile  of  the  owner,  did  not 
bring  the  debts  of  which  the  notes  were  the  written  evidence  within  the  tax- 
ing jurisdiction  of  the  State,  and  that  a  tax  thereon,  by  the  State  of  Indiana 
was  illegal  and  void  under  the  due  process  clause  of  the  14th  amendment  of 
the  Federal  Constitution.    In  the  opinion  the  Court  said — 

"There  are  no  cases  in  this  Court  where  an  assessment  such  as 
the  one  before  us  has  been  involved.  We  have  not  had  a  case  where 
neither  the  party  assessed  nor  the  debtor  was  a  resident  of  or  present 
in  the  State  where  the  tax  was  imposed,  and  where  no  business  was 
done  therein  by  the  owner  of  the  notes  or  his  agent  relating  in  any 
way  to  the  capital  evidenced  by  the  notes  assessed  for  taxation." 

The  case  of  Buck  v  Beach  docs  not  appear  to  have  been  overruled  by  the 
subsequent  case  of  Wheeler  v  New  York,  233  U.  S.  434.  The  Wheeler  case 
held  that  promissory  notes  deposited  in  the  State  of  New  York  by  a  non- 
resident decedent  could  be  made  subject  to  the  New  York  Inheritance  Tax 
law  without  violation  of  the  Federal  Constitution.  An  inheritance  tax  is  not 
a  tax  on  property,  but  is  a  tax  upon  the  right  to  transfer  property  from  the 
estate  of  the  decedent  to  the  beneficiary  (Knowlton  v  Moore,  178  U.  S.  41). 
In  the  Wheeler  case  Justice  McKenna,  who  wrote  the  opinion  which  a  ma- 
jority of  the  Court  concurred  in,  said — 

"But  we  are  not  required  to  overrule  Buck  v.  Beach,  nor  make 
it  yield  in  any  particular  in  order  to  sustain  the  tax  in  the  case  at 
bar.  It,  in  effect,  reserved  from  its  principle  inheritance  or  succession 
taxing  acts  by  rejecting  as  not  in  point  cases  which  involved  them." 

It  has  been  held,  however,  by  a  long  line  of  decisions  that  where  intangi- 
ble personal  property  arises  from  business  transacted  in  the  State  such 
intangible  property,  consisting  of  credits  or  debts,  is  taxable  by  the  State 
to  the  non-resident,  regardless  of  whether  such  credits  or  debts  arc  evidenced 
by  written  instruments  or  not.  (New  Orleans  v  Stemple,  175  U.  S.  309;  Board 
of  Assessors  v  Comptoir  National,  191  U.  S.  388;  Bristol  v  Washington  County, 
177  U.  S.  133;  Liverpool  etc.  Insurance  Co.  v  Orleans  Assessors,  221  U.  S.  346.) 

It  has  also  been  held  that  where  intangible  personal  property  is  under  the 
control  of  an  agent  for  the  purpose  of  collection  or  investment  the  State 
wherein  such  agent  is  located  has  jurisdiction  to  tax  such  intangible  property 
to  the  non-resident,  fCatlin  v  Hull,  21  Vermont  152*  Goldgart  v  People,  106 
Illinois  25;  Wilcox  v.  Ellis,  14  Kansas  588;  People  v  Trustees,  48  N.  Y.  390; 
Hoyt  v  Commissioners  of  Taxes,  23  N.  Y.  238;  People  v  Gardner,  51  Barb.  352; 
Liverpool,  etc.  Insurance  Co.  v  Board  of  Assessors,  44  La.  Ann.  760;  Railway 
v  Board  of  Assessors,  44  La.  Ann.  765;  Clason  v  New  Orleans,  46  La.  Ann.  1; 
Collector  v  Strauss  &  Co.,  49  La.  Ann.  1173.) 
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Iii  the  case  of  Catlin  v  Hull,  21  Vermont  152,  it  was  held  that  where  an 
indebtedness  had  taken  a  concrete  form  and  had  been  evidenced  by  note,  bill, 
mortgage,  or  ofher  written  instrument,  and  that  written  instrument  so  evi- 
dencing the  indebtedness  was  left  in  the  State  in  the  hands  of  an  agent  of 
the  non-resident  owner,  to  be  by  him  used  for  the  purposes  of  collection  and 
deposit  or  reinvestment,  within  the  State,  such  indebtedness  acquired  a  tax- 
able situs  in  the  State  wherein  such  written  evidence  was  deposited  with  the 
agent.    In  that  case  the  Court  said — 

"We  are  not  only  satisfied  that  this  method  of  taxation  is  well 
founded  in  principle  and  upon  authority,  but  we  think  it  entirely  just 
and  equitable  that,  if  persons  residing  abroad  bring  their  property 
and  invest  it  in  this  State,  for  the  purpose  of  deriving  profit  from 
its  use  and  employment  here,  and  thus  avail  themselves  of  the  benefits 
and  advantages  of  our  laws  for  the  protection  of  their  property,  their 
property  should  yield  its  due  proportion  toward  the  support  of  the 
Government  which  thus  protects  it." 

In  the  case  of  Goldgart  v  People,  106  111.  25,  the  Court  used  this  language — 

"If  the  owner  is  absent  but  the  credits  are  in  fact  here  in  the 
hands  of  an  agent  for  renewal  or  collection,  with  the  view  of  reloan- 
ing  the  money  by  the  agent  as  a  permanent  business,  they  have  a  situs 
here  for  the  purpose  of  taxation,  and  there  is  jurisdiction  over  the 
thing." 

The  same  principle  is  recognized  in  the  State  of  Kansas,  where  it  was 
held  that  intangible  property  evidenced  by  notes  was  taxable  to  the  agent 
in  the  foreign  state  and  not  to  the  owner  in  the  state  of  the  domicile  of  the 
owner.  In  the  case  of  Wilcox  v  Ellis,  14  Kansas  588,  it  was  held  that  the 
State  of  Kansas  had  no  power  to  tax  a  citizen  and  resident  of  Kansas  on  money 
due  him  in  Illinois  evidenced  by  a  note  which  was  left  in  Illinois  for  collection, 
the  Court,  after  referring  to  the  maxim,  "Mobilia  Sequuntur  Personam,"  say- 
ing— 

"This  maxim  is,  at  most,  only  a  legal  fiction,  and  Blackstone, 
speaking  of  legal  fiction,  says,  'This  maxim  is  invariably  observed, 
that  no  fiction  shall  extend  to  work  an  injury,  its  proper  operation 
being  to  prevent  a  mischief,  or  remedy  an  inconvenience  that  might 
result  from  the  general  rule  of  law.'  (3  Blackstone  Com.  43.)  Now 
as  the  State  of  Ilinois  and  not  Kansas  must  furnish  the  plaintiff  with 
all  the  remedies  that  he  may  have  for  the  enforcement  of  all  his  rights 
connected  with  such  notes,  debts,  etc.,  it  would  seem  more  just  if 
said  debt  is  to  be  taxed  at  all  that  the  State  of  Illinois  and  not 
Kansas  should  tax  it,  and  that  we  should  not  resort  to  legal  fictions 
to  give  the  State  of  Kansas  the  right  to  tax  it." 

It  has,  as  a  matter  of  fact,  been  generally  held  in  Kansas  that  promissory 
notes  have  such  an  independent  situs  that  they  may  be  taxed  where  they  are 
situated.  (See  Fisher  v  Commissioners  of  Rush  County,  19  Kansas  414; 
Blaine  v  Irby,  25  Kansas  499.) 

The  State  of  New  York  has  recognized  the  principle  that  notes,  bonds  and 
other  contracts  for  the  payment  of  money  in  the  hands  of  an  agent  are  tax- 
able to  the  agent  in  the  state  where  held.  (People  v  Trustees,  48  N.  Y.  390.) 
In  this  case  the  Court  said — 


"That  the  furniture  in  (he  mansion  and  the  money  in  the  bank 
were,  under  these  provisions  properly  assessable  to  the  relators  is 
not  seriously  disputed.  And  T  am  unable  to  see  why  the  money  due 
upon  the  land  contracts  must  not  be  assessed  in  the  same  way.  The 
debts  due  upon  these  contracts  are  personal  estate,  the  same  as  if 
they  were  due  upon  notes  or  bonds;  and  such  personal  estate  may 
be  said  to  exist  where  the  obligations  for  payment  are  held.  Notes, 
bonds  and  other  contracts  for  the  payment  of  money  have  always 
been  regarded  and  treated  in  the  law  as  personal  property.  They 
represent  the  debts  secured  by  them.  They  are  the  subject  of  lar- 
ceny, and  a  transfer  of  them  transfers  the  debt.  If  this  kind  of  prop- 
erty does  not  exist  where  the  obligation  is  held,  where  does  it  exist? 
It  certainly  does  not  exist  where  the  debtor  may  be  and  follow  his 
person.  And  while,  for  some  purposes  in  the  law,  by  legal  fiction,  it 
follows  the  person  of  the  creditor  and  exists  where  he  may  be,  yet  it 
has  been  settled  that,  for  the  purpose  of  taxation,  this  legal  fiction 
does  not,  to  the  full  extent,  apply,  and  that  such  property  belonging 
to  a  non-resident  creditor  may  be  taxed  in  the  place  where  the  obliga- 
tions are  held  by  his  agent.  (Hoyt  v  Commissioners  of  Taxes,  23  N. 
Y.,  238;  The  People  v.  Gardner,  51  Barb.,  352;  Catlin  v  Hull,  21  Vt. 
152.)" 

The  assessment  referred  to  in  the  case  from  which  the  above  quotation 
is  taken  covered  property  of  a  non-resident  in  the  hands  of  an  agent  in  the 
Citvy  of  Ogdensburg,  N.  Y. 

The  Courts  of  the  State  of  New  York  have  held  that  a  resident  of 
New  York  is  not  liable  to  taxation  on  moneys  loaned  in  the  States  of  Wis- 
consin and  Minnesota  on  notes  and  mortgages  held  in  those  states  for  col- 
lection of  the  principal  and  interest  and  reinvestment  of  the  funds,  it  appear- 
ing that  property  so  situated  within  the  limits  of  those  states  was  there  sub- 
ject to  taxation.  (People  ex  rel  v  Smith,  8  N.  Y.  576.)  This  case  was  decided 
under  a  statute  of  the  State  of  New  York  providing  for  the  taxation  of  "per- 
sonal estate  within  the  state,"  and  it  was  held  that  such  statute  did  not  intend 
to  subject  to  taxation  personal  securities  actually  in  another  state,  held,  man- 
aged and  controlled  there  under  the  protection  of  the  laws  of  that  State  and 
subject  to  taxation  there  in  the  hands  of  agents.    The  Court  said— 

"It  cannot  be  supposed  that  the  Legislature  intended  that  our 
citizens  should  be  subject  to  taxation  here  and  in  other  states  also 
upon  the  same  property,  or  that  it  would  tax  in  the  hands  of  agents 
here  securities  belonging  to  non-resident  owners  while  it  denied  the 
right  of  other  states  to  tax  the  securities  of  our  citizens  in  the  hands 
of  agents  there." 

It  should  be  noted  that  at  the  time  these  New  York  cases  were  decided 
it  appeared  to  be  the  policy  of  the  State  of  New  York  to  contend  that  in- 
tangible personal  property  in  the  hands  of  an  agent  was  taxable  in  the  State 
where  the  agent  resided  and  controlled  the  property. 

There  has  been  a  long  line  of  decisions  in  the  Slate  of  Louisiana  con- 
cerning the  taxation  of  intangible  personal  property  in  th/at  State  belong- 
ing lo  non-  residents.  Under  Chapter  106  of  Louisiana  statutes  of  1890,  it  was 
provided,  among  other  things,  as  follows: 
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"And  this  (application  of  statute)  shall  apply  with  equal  force  to 
any  person  or  persons  representing  in  this  State  business  interests 
that  may  claim  a  domicile  elsewhere,  the  intent  and  purpose  being 
that  no  non-resident,  eitlier  by  himself  or  through  any  agent,  shall 
transact  business  here  without  paying  to  the  State  a  corresponding 
tax  with  that  exacted  of  its  own  citizens;  and  all  bills  receivable,  obli- 
gations or  credits  arising  from  the  business  done  in  this  State  are 
hereby  declared  assessable  within  this  State,  and  at  the  business  domi- 
cile of  said  non-resident,  his  agent  or  representative." 

This  statute  came  before  the  Supreme  Court  of  that  State  for  construction 
in  Liverpool,  etc.,  Ins.  Co.  v.  Board  of  Assessors,  44  La.  Ann.  760,  where  the 
question  was  whether  a  foreign  insurance  company  could  be  taxed  for  the 
amount  of  the  premiums  due  from  its  insured  living  in  Louisiana.  It  was  held 
by  the  Louisiana  court  that  such  premiums  were  simply  credits  and  there- 
fore not  taxable,  the  Court  saying  (Page  765) — 

"We  are  dealing  exclusively  with  the  question  of  credits  as  as- 
sessed, and  we  hold,  as  decided  in  41  La.  Ann.  645,  1015,  'that  debts 
have  their  situs  at  the  domicile  of  the  creditor,'  because  debts  are 
property  and  have  a  value,  which  is  inseparable  from  the  creditor,  and 
because  the  State  has  no  greater  power  or  jurisdiction  to  tax  debts 
due  to  non-resident  creditors  than  it  has  to  tax  any  other  personal 
property  of  such  non-residents  which  is  not  situated  in  the  State." 

It  should  be  noted  that  the  Louisiana  Court  in  this  case  decided  generally 
that  intangible  personal  property  consisting  of  debts  and  credits  had  its  situs 
lor  taxation  at  the  domicile  of  the  owner  and  not  in  the  foreign  state  where 
the  business  was  transacted.  This  doctrine,  however,  was  subsequently  modi- 
fied by  the  same  court  in  the  case  of  Railey  v  Board  of  Assessors,  44  La.  Ann. 
765,  the  Court  there  saying  (Page  770) — 

"There  is  no  doubt  of  the  legislative  power  to  modify  the  rule 
of  comity,  'mobilia  personam  sequuntur'  in  many  respects.  Movables 
having  an  actual  situs  in  the  State  may  be  taxed  there,  though  the 
owner  be  domiciled  elsewhere.  Even  debts  may  assume  such  concrete 
form  in  the  evidences  thereof  that  they  may  be  similarly  subjected 
when  such  evidences  are  situated  in  the  state,  as  in  the  case  of  bank 
notes,  public  securities,  and,  possibly,  of  negotiable  promissory  notes, 
bills  of  exchange  or  bonds.  But  as  to  mere  ordinary  debts,  reduced 
to  no  such  concrete  forms,  they  are  not  capable  of  acquiring  any  situs 
distinct  from  the  domicile  of  the  creditor,  and  no  legislative  power 
exists  to  change  that  situs  so  fa,r  as  non-resident  creditors  are  con- 
cerned. As  said  by  the  Supreme  Court  of  the  United  States:  'To  call 
debts  property  of  the  debtors  is  simply  to  misuse  terms.  All  the 
property  there  can  be  in  the  nature  of  things,  in  debts,  belongs  to 
the  creditors  to  whom  they  are  payable,  and  follows  their  domicile 
wherever  that  may  be.  The  debts  can  have  no  locality  separate  from 
the  parties  to  whom  thev  are  due.  (State  Tax  on  Foreign-Held 
Bonds,  15  Wall.  300.)" 

In  the  course  of  judicial  construction  it  is  noted  that  the  Louisiana  Court 
held  that  intangible  personal  property  could  only  be  taxed  at  the  domicile  of 
the  creditor,  and  thereafter  modified  such  decision  by  holding  that  if  such  in- 
tangible property  was  evidenced  by  written  instruments  such  property  might 
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acquire  a  situs  for  taxation  in  the  state  where  such  written  instruments  were 
located,  but  pointed  out  that  mere  ordinary  debts  consisting  of  open  accounts 
could  not  be  taxed  except  by  the  state  wherein  the  creditor  resided.  It  will 
hereafter  be  noted,  however,  that  subsequently  this  rule  was  changed,  the 
Louisiana  Court  holding  that  all  credits  or  debts  arising  from  business  trans- 
acted in  Louisiana  acquired  a  situs  for  taxation  in  the  State  of  Louisiana. 

In  the  case  of  Clason  v  New  Orleans,  46  La.  Ann.  1,  5,  the  Court  affirmed 
the  same  general  proposition  referred  to  in  the  Louisiana  cases  above  men- 
tioned in  respect  to  a  deposit  in  a  bank  to  the  credit  of  the  non-resident, 
saying — 

"We  cannot  distinguish  between  the  debt  due  to  the  plaintiffs  by 
a  bank  as  arising  from  a  deposit  to  the  credit  of  the  firm  in  money, 
and  that  due  to  it  from  any  other  cause." 

This  decision  (Clason  v  New  Orleans,  supra),  in  regard  to  the  taxation 
of  bank  accounts  was  modified  in  the  case  of  Bluefield  Banana  Co.  v  Board  of 
Assessors,  49  La.  Ann.  43,  the  Court  there  saying  that  its  decision  in  the  Clason 
case  rested  upon  the  special  facts  of  that  case;  that  there  was  really  no  gen- 
eral deposit  in  the  Bluefield  case,  but  that  the  local  bank  was  simply  a 
medium  through  which  the  funds  of  the  non-resident  were  drawn  against  for 
the  purpose  of  making  payments  in  Louisiana,  and  that  where  a  non-resident 
had  an  agent  in  New  Orleans  who  disposed  of  the  property  of  his  principal 
as  it  was  forwarded  in  the  course  of  business  and  deposited  the  proceeds 
thereof  in  bank  to  the  credit  of  his  principal  the  sum  thus  deposited  was 
subject  to  taxation.    After  referring  to  the  Clason  case,  the  Court  said — 

"The  case  is  different  here.  The  foreign  corporation  had  an 
agent  here,  where  it  received  and  where  it  sold  fruit  and  received  the 
price  for  the  same.  Part  of  the  proceeds  were  withheld  in  the  hands 
of  the  agents  for  purposes  incidental  to  the  prosecution  of  its  business, 
and  part  deposited  to  the  credit  of  the  Company,  subject  to  the  check 
of  its  local  agent,  also  for  the  prosecution  of  its  business  here,  and 
for  such  other  purposes  as  the  Company  might  direct  it  to  be  ap- 
plied to.  The  Company  transacted  business  in  New  Orleans  precisely 
as  did  resident  business  men  and  firms.  It  received  all  the  advantages 
to  lie  derived  from  the  State  and  City  Government  which  residents 
received,  and  we  see  no  reason  why  it  should  not  be  taxed,  as  claimed 
in  this  proceeding,  unless  there  be  insuperable  legal  objections  in  the 
way.  We  find  a  statute  of  the  State,  which  by  its  terms  brings  them 
under  the  operation  of  state  and  city  taxation,  and  we  arc  bound  to 
give  effect  to  its  provisions  unless  they  be  in  derogation  of  the  con- 
stitution. The  unconstitutionality  of  the  act  is  not  pleaded,  and  we,  of 
ourselves,  see  no  unconstitutional  features  in  it.  The  rule  'mobilia 
sequuntur  personam'  is  a  fiction  of  the  law,  not  resting  of  itself  upon 
any  constitutional  foundation,  and  which  gives  way  before  express 
laws,  destroying  it  in  any  given  case  where  constitutional  require- 
ments themselves  do  not  stand  in  the  way." 

It  should  be  here  noted  that  the  case  last  referred  to  completely  overrules 
the  Clason  case  and  decides  that  a  bank  account  arising  from  business  trans- 
acted in  the  State  of  Louisiana  is  taxable  in  that  State.  The  power  of  the 
State  of  Louisiana  to  tax  bank  accounts  of  non-residents  arising  from  business 
transacted  in  the  State  was  reaffirmed  in  the  case  of  Parker,  Tax  Collector,  v 
Strauss  &  Co.,  49  La.  Ann.  1173,  in  which  case  the  Court  said  (Page  1175)— 
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"The  revenue  act,  in  entire  accordance  with  the  conceded  extent 
of  the  taxing  power,  taxes  the  movable  property  of  a  foreigner.  We 
cannot  hold  that  cash  thus  liable  to  taxation  is  exempted,  because  for 
convenience  it  is  deposited  in  a  bank  and  checked  on  by  its  owner. 
It  would  be  a  strain  to  apply  to  the  deposited  cash  the  exemption  from 
taxation  accorded  to  debts  in  their  ordinary  significance,  due  to  the 
foreign  creditor." 

This  case  absolutely  ignores  the  principle  that  the  relation  between  the 
bank  and  the  depositor  is  that  of  debtor  and  creditor,  and  imposes  a  tax1 
upon  the  cash  in  the  bank  because  it  would  have  been  taxable  las  tangible 
property  if  it  had  not  been  so  deposited.  The  reasoning  of  the  Court  in  this 
case  would  appear  to  be  bad. 

In  the  case  of  Liverpool,  etc.,  Ins.  Co.  v  Board  of  Assessors,  25  S.  Rep. 
970,  the  Louisiana  court  held  that  "a  debt  due  to  a  non-resident  has  its  situs 
at  the  domicile  of  the  creditor  and  not  at  the  domicile  of  the  debtor,"  and 
for  that  reason  was  not  subject  to  taxation  by  the  state  of  the  domicile  of  the 
debtor.  At  the  same  time  the  Court  observed  in  its  decision  of  the  question 
that  the  law  requiring  debts  to  be  assessed  for  taxation  "was  intended  for  all 
such  debts  as  are  evidenced  by  note  or  by  mortgage  or  that  are  in  such  other 
concrete  form  as  to  render  it  possible  to  subject  them  to  taxation  under  the 
present  laws."  The  court  further  said  that  "No  attempt  has  been  made  since 
the  cited  decisions  were  rendered  to  localize  'debts'  or  'open  accounts'  such 
as  those  upon  which  the  taxes  are  now  claimed." 

In  the  case  entitled  General  Electric  Company  v  Board  of  Assessors,  121 
La.  116,  it  was  held  that  open  accounts  arising  from  the  sale  of  merchandise 
in  the  State  of  Louisiana  were  subject  to  taxation  by  that  State.  In  the  opin- 
ion  the  Court  said — 

"There  can  be  no  serious  question  but  that  the  Legislature  has 
provided  that  credits  due  upon  open  accounts  arising  out  of  business 
done  in  this  State  by  non-residents  shall  be  taxed;  *  *  *  *  The 
State  imposes  this  tax  because  of  her  need  of  the  revenue  to  be  de- 
rived from  it;  she  extends  to  the  business  the  protection  of  her  laws, 
and  seeks  to  make  the  business  bear  its  just  proportion  of  the  burden 
of  taxation.  The  situation  would  be,  we  repeat,  unfortunate — not 
to  say  deplorable — if  the  State  were  left  no  choice  between  having 
to  forego  this  needed  revenue,  or  else  handicapping  with  this  tax  the 
business  of  her  own  citizens  and  home  corporations  in  their  competi- 
tion with  foreigners  for  the  business  to  be  done  here." 

It  is  interesting  to  note  the  progress  made  by  the  Louisiana  Courts/  in 
formulating  the  law  concerning  the  right  of  the  state  to  tax  intangible 
personal  property  of  non-resident  owners.  The  court  began  by  holding  that 
such  intangible  personal  property,  whether  it  was  in  form  of  written  evidences 
or  consisted  of  open  accounts,  or  consisted  of  money  deposited  in  a  bank,  was 
not  taxable  by  the  State  of  Louisiana.  Subsequently,  however,  the  same  court 
finally  held  that  all  intangible  personal  property  of  non-residents  arising  from 
business  transacted  in  the  State  of  Louisiana  was  taxable  in  that  State.  The 
last  case  above  cited,  viz:  General  Electric  Company  v  Board  of  Assessors, 


1 2 1  La.  116,  was  a  case  where  the  State  attempted  to  recover  from  the  Com- 
pany a  tax  upon  its  open  book  accounts  against  debtors  residing  in  the  State 
of  Louisiana.  In  that  case  the  General  Electric  Company  contended  that 
such  accounts  were  not  properly  taxable  in  Louisiana,  being  taxable  at  the 
home  office  of  the  Company  in  the  State  of  New  York.  The  Company  fur- 
ther contended  that  in  any  event  such  a  proportion  of  such  accounts  aris- 
ing from  interstate  business  could  not  be  taxed  by  the  State.  The  Louisiana 
Court,  however,  held  that  all  credits  or  debts  arising  from  business  transacted 
in  the  State  were  taxable  by  the  State  of  Louisiana  and  that  inasmuch  as  the 
Company  was  unable  to  segregate  its  accounts  receivable  showing  the  pro- 
portion arising  from  interestate  commerce  business  the  whole  amount  of 
such  accounts  arising  from  business  transacted  in  the  State,  consisting  of  both 
intrastate  and  interstate  business  was  taxable  by  the  State. 

In  the  case  Liverpool,  etc.  Ins.  Co.  v  New  Orleans  Assessors,  221  U.  S.  346, 
the  United  States  Supreme  Court  held  that  open  accounts  arising  from  busi- 
ness transacted  by  the  non-resident  corporation  in  Louisiana  were  taxable, 
though  intangible,  in  the  state  of  Louisiana.    In  the  opinion  the  Court  said — 

"But  as  we  have  seen,  the  jurisdiction  of  the  State  of  his  domicile, 
over  the  creditor's  person,  does  not  exclude  the  power  of  another 
state  in  which  he  transacts  his  business,  to  lay  a  tax  upon  the  credits 
there  accruing  to  him  against  resident  debtors  and  thus  toi  enforce 
the  contribution  for  the  support  of  the  government  under  whose  pro- 
tection his  affairs  are  conducted.  *  *  *  *  Equally,  then,  had  the 
state  the  power  to  tax  the  premium  accounts  here  involved.  They 
were  not  withdrawn  from  its  constitutional  authority,  either  by  rea- 
son of  the  fact  that  they  were  payable  in  consideration  of  insurance, 
instead  of  loans  or  goods  sold,  or  by  the  circumstance  that  the  credits 
were  not  evidenced  by  written  instruments.  They  were  none  the  less 
enforceable  credits  arising  in  the  local  business." 

It  has  been  held  that  corporate  bonds  in  the  hands  of  non-resident  bond- 
holders are  not  taxable  by  the  state  in  which  the  corporation  was  organized. 
(Tax  on  Foreign-Held  Bonds.  15  Wall.  300.)  In  this  case  it  appeared  that  the 
Cleveland,  Painesville  &  Ashtabula  R.  R.  Co.  was  incorporated  under  the  laws 
of  Ohio  and  also  under  the  laws  of  Pennsylvania.  So  far  as  Pennsylvania  was 
concerned  said  corporation  was  a  Pennsylvania  corporation.  The  Common- 
wealth of  Pennsylvania  undertook  to  tax  the  bondholders  of  the  Company 
residing  outside  the  state  of  Pennsylvania  by  requiring  the  company  to  de- 
duct the  amount  of  the  tax  from  the  interest  payable  upon  the  bonds  issued 
to  the  non-resident  bondholders,  the  law  requiring  the  tax  being  passed  upon 
the  theory  that  the  state  having  jurisdiction  over  the  corporation  could  fix 
the  situs  of  the  bonds  for  taxation  in  the  state,  notwithstanding  the  fact  that 
the  bonds  were  held  by  non-residents  of  the  State  of  Pennsylvania.  The  U.  S. 
Supreme  Court,  however,  held  that  such  bonds  were  outside  the  jurisdiction 
of  the  State  of  Pennsylvania  and  therefore  could  not  be  taxed  by  the  State, 
and  that  furthermore  the  act  imposing  such  a  tax  impaired  the  obligation  of 
a  contract  between  the  corporation  and  such  non-resident  bondholders,  con- 
trary to  the  provisions  of  the  Federal  constitution.  Tn  the  opinion  the  Court 
said — 
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"The  bonds  issued  by  the  railroad  company  in  this  case  are  un- 
doubtedly property,  but  property  in  the  hands  of  the  holders,  not 
property  of  the  obligors.  So  far  as  they  are  held  by  non-residents 
of  the  state,  they  are  property  beyond  the  jurisdiction  of  the  state. 
The  law  which  required  the  Treasurer  of  the  company  to  retain  five 
per  cent  )  of  the  interest  due  to  the  non-resident  bondholder  is 
not,  therefore,  a  legitimate  exercise  of  the  taxing  power.  It  is  a  law 
which  interferes  between  the  company  and  the  bondholder,  and  un- 
der the  pretense  of  levying  a  tax  commands  the  company  to  with- 
hold a  portion  of  the  stipulated  interest  and  pay  it  over  to  the 
State.  It  is  a  law  which  thus  impairs  the  obligation  of  the  contract 
between  the  parties.    *    *    *  * 

"It  is  undoubtedly  true  that  the  actual  situs  of  personal  prop- 
erty which  has  a  visible  and  tangible  existence,  and  not  the  domi- 
cile of  the  owner,  will,  in  many  cases  determine  the  state  in  which 
it  may  be  taxed.  The  same  thins-  is  true  of  public  securities  con- 
sisting of  state  bonds  and  bonds  of  municipal  bodies,  and  circulat- 
ing notes  of  banking  institutions:  the  former  by  general  usage,  have 
acquired  the  character  of,  and  are  treated  as,  property  in  the  place 
where  they  are  found,  though  removed  from  the  domicile  of  the 
owner;  the  latter  are  treated  and  pass  as  money  wherever  they 
are.  But  other  personal  property,  consisting  of  bonds,  mortgages 
and  debts  generally,  has  no  situs  independent  of  the  domicile  of 
the  owner,  and  certainly  can  have  none  where  the  instruments,  as 
in  the  present  case,  constituting  the  evidences  of  debt,  are  not  sep- 
arated from  the  possessions  of  the  owners."  (State  Tax  on  Foreign- 
Held  Bonds,  15  Wall.  300.  323.) 

The  case  last  referred  to  entitled  State  Tax  on  Foreign-Held  Bonds.  15 
Wall.  300,  remains  the  leading  authority  concerning  the  taxation  of  bonds  of 
corporations  and  holds  that  such  bonds  when  in  the  possession  of  non-resi- 
dent holders  are  not  taxable  by  the  state  under  whose  laws  the  corporation 
is  organized.  Tn  other  words,  the  case  holds  that  jurisdiction  over  the  cor- 
poration by  the  state  does  not  give  it  power  to  tax  the  bonds  of  the  corpora- 
tion in  the  hands  of  non-resident  holders.  Some  of  the  dicta  in  such  case 
have  been  modified  or  overruled  by  subsequent  decisions.  The  dictum  above 
quoted  referring  to  the  taxation  of  bonds  and  mortgages  and  debts  generally, 
and  stating  that  such  intangible  personal  property  has  no  situs  independent 
of  the  domicile  of  the  owner  has  been  modified  by  a  later  decision  in  the  case 
of  New  Orleans  v.  Stemple,  175  U.  S.  309.  In  that  case  the  Court,  referring 
to  the  dictum  above  mentioned,  said — 

"This  last  sentence,  properly  construed,  is  not  to  be  taken  as 
a  denial  of  the  power  of  the  Legislature  to  establish  an  independent 
situs  for  bonds  and  mortgages  when  those  properties  are  not  in 
the  hands  of  the  owner,  but  simply  that  the  fiction  of  taw,  sn  often 
referred  to,  declares  their  situs  to  be  that  of  the  domicile  of  the 
owner,  a  declaration  which  the  Legislature  has  no  power  to  disturb 
when  in  fact  they  are  in  his  possession.  It  was  held  in  that  case 
(State  Tax  on  Foreign-Held  Bonds.  15  Wall.  300)  that  a  statute  re- 
quiring the  railroad  company,  the  obligor  in  such  bonds,  to  pay 
the  state  tax,  and  authorizing  it  to  deduct  the  amount  of  such  taxa- 
tion from  the  interest  due  by  the  terms  of  the  bonds,  was,  as  to 
the  non-residents  a  law  impairing  the  obligation  of  contracts."  (New 
Orleans  v  Stemple,  175  U.  S..  309.  320.) 
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One  point  made  in  tlic  case  of  the  Stale  Tax  on  Foreign-Held  Bonds> 
supra,  appears  to  have  been  overruled  in  a  subsequent  case,  entitled  "The  Sav- 
ings Society  v  Multnomah  County,  169  U.  S.,  421."  In  the  Multnomah  County 
case  the  court  held  that  notwithstanding  the  Stale  Tax  on  Foreign-Held 
Bonds  case  the  State  could  legally  tax  a  non-resident  mortgagee  upon  a  mort- 
gage held  by  him  on  lands  located  in  the  State  imposing  the  tax,  the  court 
saying,  (Page  428) — 

"The  plaintiff  much  relied  on  the  opinion  delivered  by  Mr.  Jus- 
tice Field  in  Cleveland,  Painesville  &  Ashtabula  v  Pennsylvania, 
reported  under  the  name  of  case  of  the  State  Tax  on  Foreign-Held 
Bonds.  15  Wall.  300,  323.  Tt  becomes  important  therefore  to  notice 
exactly  what  was  there  decided.  Tn  that  case,  a  railroad  company, 
incorporated  both  in  Ohio  and  Pennsylvania,  had  issued  bonds  se- 
cured by  a  mortgage  of  its  entire  road  in  both  states;  and  the  tax 
imposed  by  the  State  of  Pennsylvania,  which  was  held  by  a  ma- 
jority of  this  court  to  be  invalid,  was  a  tax  upon  the  interest  due 
to  the  bondholders  upon  the  bonds,  and  was  not  a  tax  upon  the 
railroad  or  upon  the  mortgage  thereof,  or  upon  the  bondholders 
solely  by  reason  of  their  interest  in  that  mortgage.  The  remarks  in 
the  opinion,  supported  by  quotations  from  opinions  of  the  Supreme 
Court  of  Pennsylvania,  that  a  mortgage  being  a  mere  security  for  a 
debt,  confers  upon  the  bolder  of  the  mortgage  no  interest  in  the 
land,  and  when  held  by  a  non-resident  is  as  much  beyond  the  juris- 
diction of  the  state  as  the  person  of  the  owner,  went  beyond  what 
was  required  for  the  decision  of  the  case,  and  cannot  be  recon- 
ciled with  other  decisions  of  this  court  and  of  the  Supreme  Court 
of  Pennsylvania.  This  court  has  always  held  that  a  mortgage  of 
real  estate,  made  in  good  faith  by  a  debtor  to  secure  a  private 
debt,  is  a  conveyance  of  such  an  interest  in  the  land,  >as  will  defeat 
the  priority  given  to  the  United  States  by  Act  of  Congress  in  the 
distribution  of  the  debtor's  estate." 

Tt  should  be  noted  that  in  the  case  of  Savings  Society  v  Multnomah 
County,  169  U.  S.  421,  the  Court  sustained  the  tax  upon  the  mortgage 
against  the  non-resident  mortgagee  solely  upon  the  ground  that  the  mort- 
gage was  an  interest  in  real  estate  in  the  state  where  the  land  was  situated 
and  as  the  state  had  jurisdiction  over  the  land  it  had  jurisdiction  over  that 
interest  in  the  land  covered  by  the  mortgage  and  for  that  reason  could  legally 
impose  a  tax  upon  the  mortgage. 

The  famous  case  of  State  Tax  on  Foreign-Held  Bonds  appears  to  have 
been  modified  by  subseuent  decisions  so  as  to  permit  the  taxation  of  credits 
arising  from  business  transacted  in  the  state  imposing  the  tax,  and  so  as 
to  permit  the  taxation  of  mortgages  as  interest  in  real  estate,  but  with  the 
exception  of  these  modifications  such  case  appears  to  be  good  law  at  the 
present  time. 

In  the  case  of  Murray  v  Charleston,  96  U.  S.  432,  the  City  of  Charleston, 
S.  C,  attempted  to  tax  its  obligations  to  non-residents  by  withholding  the 
amount  of  the  tax  from  the  interest  due  from  the  city  to  the  non-residents 
upon  such  obligations.  The  Court  held,  however,  that  the  statute  imposing 
such  a  tax  impaired  the  obligations  of  the  contract  between  the  city  and  the 
non-resident  and  was  therefore  repugnant  to  the  Federal  Constitution.  The 
court  admitted  that  such  obligations  could  be  legally  taxed  the  same  as  other 

10 


property  within  the  jurisdiction  of  the  taxing  authority,  provided  the  city  first 
met  its  obligation  to  pay  its  interest  in  full  upon  such  bonds,  without  deduc- 
tion.   The  Court  said  (Page  445) — 

"Is,  then,  property,  which  consists  in  the  promise  of  a  slate,  or 
a  municipality  of  a  state,  beyond  the  reach  of  taxation?  We  do 
not  affirm  that  it  is.  A  state  may  undoubtedly  tax  any  of  its  credi- 
tors within  its  jurisdiction  for  the  debt  due  to  him,  and  regulate  the 
amount  of  the  tax  by  the  rate  of  interest  the  debt  bears,  if  its  prom- 
ise be  left  unchanged.  A  tax  thus  laid  impairs  no  obligation  assumed. 
It  leaves  the  contract  untouched.  But  until  payment  of  the  debt  or 
interest  has  been  made,  or  stipulated,  we  think  no  act  of  state  sov- 
ereignty can  work  an  exoneration  from  what  has  been  promised  to 
the  creditor;  namely,  payment  to  him,  without  a  violation  of  the 
constitution.  'The  true  rule  of  every  case  of  property  founded  on 
contract  with  the  Government  is  this:  It  must  first  be  reduced  into 
possesion,  and  then  it  will  become  subject  in  common  with  other 
similar  property,  to  the  right  of  the  Government  to  raise  contribu- 
tions upon  it.  It  may  be  said  that  the  Government  may  fulfill  this 
principle  by  paying  the  interest  with  one  hand  and  taking  back 
the  amount  of  the  tax  with  the  other.  But  to  this  the  answer  is, 
that,  to  comply  truly  with  the  rule,  the  tax  must  be  upon  all  the] 
money  of  the  community,  not  upon  the  particular  portion  of  it 
which  is  paid  to  the  public  creditors,  and  it  ought  besides  to  be  so 
regulated  as  not  to  include  a  lien  of  the  tax  upon  the  fund.  The 
creditor  should  be  no  otherwise  acted  upon  than  as  every  other  pos- 
sessor of  money;  and,  consequently,  the  money  he  receives  from 
the  public  can  then  only  be  a  fit  subject  of  taxation  when  it  is  en- 
tirely separated  (from  the  contract)  and  thrown  undistinguished  into 
the  common  mass.'  3  Hamilton  Works,  514.  Thus  only  can  contracts 
with  the  State  be  allowed  to  have  the  same  meaning  as  all  other 
similar  contracts  have.'  " 

It  is  noted  that  the  Court  in  this  case  did  not  attempt  to  decide  the 
question  as  to  the  taxability  of  the  city  securities  in  the  hands  of  non-resi- 
dent holders.    Upon  this  question  the  Court  saiil  (Page  448) — 

"We  do  not  understand  the  Counsel  for  the  Appellee  to  dispute  this 
question  whether  a  state  can  tax  a  debt  due  by  one  of  its  citizens  or 
municipalities  to  a  non-resident  creditor,  or  whether  it  has  jurisdic- 
tion over  such  a  creditor,  or  over  the  credit  he  owns.  Such  a  dis- 
cussion is  not  necessary,  and  it  may  be  doubtful  whether  the  ques- 
tion is  presented  to  us  by  this  record.  It  is  enough  for  the  present 
case  that  we  hold,  as  we  do.  that  no  municipality  of  a.  state  can,  by 
its  own  ordinances,  under  the  guise  of  taxation,  relieve  itself  from 
performing  to  the  letter  all  that  it  has  expressly  promised  to  its 
creditors." 

It  was  held  in  the  case  of  Tappan  v  Merchants'  National  Bank,  19  Wall. 
490,  that  taxation  by  a  state  of  shares  of  stock  in  a  national  bank  to  both  resi- 
dent and  non-resident  shareholders  at  the  place  in  the  state  where  the  bank 
was  located  pursuant  to  section  42  of  the  national  banking  act  (13  statute  at 
large  112)  was  a  valid  exercise  of  the  taxing  power  under  the  Federal  Con- 
stitution.   In  deciding  this  case  the  Court  said  (Page  503) — 

"We  do  not  understand  the  Counsel  for  the  Appellee  to  dispote 
this  power,  where  the  property  is  tangible  and  capable  of  having,  so  to 
speak,  an  actual  situs  of  its  own,  but  he  claims  that  if  it  is  intangible 
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it  cannot  be  separated  from  the  person  of  its  owner.  It  must  be 
borne  in  mind  that  all  this  property,  intangible  though  it  may  be, 
is  within  the  state.  That  which  belongs  to  non-residents  is  there  by 
operation  of  law.  That  which  belongs  to  residents  is  there  by  rea- 
son of  their  residence.  All  the  owners  have  submitted  themselves  to 
the  jurisdiction  of  the  stale,  and  they  must  obey  its  will  when  kept 
within  the  limits  of  the  constitutional  power." 

"The  question  is  then  presented  whether  the  general  assembly, 
having  complete  jurisdiction  over  the  person  and  the  property,  could 
separate  a  bank  share  from  the  person  of  the  owner  for  the  purposes 
of  taxation.  It  has  never  been  doubted  thai  it  was  a  proper  exer- 
cise of  legislative  power  and  discretion  to  separate  the  interest  of  a 
partner  in  partnership  property  from  his  person  for  that  purpose, 
and  to  cause  him  to  be  taxed  on  its  account  at  the  place  where  the 
business  of  the  partnership  was  carried  on.  And  this  too  without 
reference  to  the  character  of  the  business  or  the  property.  The 
partnership  may  have  been  formed  lor  the  purpose  of  carrying  on 
mercantile,  banking,  brokerage  or  slock  business.  The  property 
may  be  tangible  or  intangible,  goods  on  the  shelf  or  debts  due  for 
goods  sold.  The  interest  of  the  partner  in  all  the  property  is  made 
taxable  at  the  place  where  the  business  is  located." 

"A  share  of  bank  stock  may  in  itself  be  intangible,  but  it  repre- 
sents that  which  is  tangible.  It  represents  money  or  property  in- 
vested in  the  capital  stock  of  the  bank-.  That  capital  is  employed  in 
business  by  the  bank,  and  the  business  is  very  likely  carried  on  at  a 
place  other  than  the  residence  of  some  of  the  shareholders.  The 
shareholder  is  protected  in  his  person  by  the  government  at  the 
place  where  he  resides,  but  bis  property  in  this  stock  is  protected 
at  the  place  where  the  bank  transacts  his  business.  If  he  were  a 
partner  in  a  private  bank  doing  business  at  the  same  place,  he  might 
be  taxed  there  on  account  of  bis  interest  in  the  partnership.  It  is 
not  easy  to  see  why,  upon  the  same  principle,  he  may  not  be  taxed 
there  on  account  of  his  stock  in  an  incorporated  bank.  His  business 
is  there  as  much  in  the  one  case  as  in  the  other.  He  requires  for  it 
the  protection  of  the  government  there,  and  it  seems  reasonable  that 
he  could  be  compelled  to  contribute  there  to  the  expenses  of  main- 
taining that  government.  It  certainly  cannot  be  an  abuse  of  legisla- 
tive discretion  to  require  him  to  do  so.  If  it  is  not,  the  general  as- 
sembly can  rightfully  locate  his  shares  there  for  the  purposes  of  tax- 
ation." 

It  should  be  noted  that  this  case  simply  holds  that  the  interest  of  a. 
stockholder  in  a  national  bank  may  be  taxed  at  the  place  where  the  bank  is 
located  pursuant  to  the  national  banking  act.  This  right  of  taxation  is  upon 
the  theory  that  the  locality  having  jurisdiction  over  the  bank  can  tax  the  in- 
terest each  person  has  in  the  business  of  the  bank.  It  is  not  a  case  of  taxing 
intangible  property  consisting  of  debts  or  credits. 

In  the  case  of  New  Orleans  v  Stemple,  175  U.  S.  309,  the  Court  held  that 
credits  evidenced  by  notes  secured  by  mortgages  on  real  estate  in  New  Or- 
leans held  by  an  agent  in  the  City  of  New  Orleans  who  collected  the  inter- 
est and  principal  as  it  became  due  and  deposited  the  proceeds  in  a  bank  of 
New  Orleans,  were  subject  to  taxation  by  the  State  of  Louisiana.  In  the 
opinion  the  Court  said — 

"It  is  well  settled  that  bank  bills  and  municipal  bonds  are  in 
such  a   concrete   tangible   form   that  they  arc   subject   to  taxation 
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where  found,  irrespective  of  the  domicile  of  the  owner;  are  subject 
to  levy  and  sale  on  execution,  and  to  seizure  and  delivery  under 
replevin;  and  yet  they  are  hut  promises  to  pay — evidences  of  exist- 
ing indebtedness.  Notes  and  mortgages  are  of  the  same  nature; 
and  while  they  may  not  have  become  so  generally  recognized  as 
tangible  personal  property,  yet  they  have  such  a  concrete  form  that 
we  see  no  reason  why  a  state  may  not  declare  that  if  found  within 
it.;  limits  they  shall  be  subject  to  taxation." 

It  should  be  noted  that  in  the  foregoing  dictum  in  this  case  the  Court 
stated  that  notes  and  mortgages  were  in  such  concrete  form  that  they  could 
be  subjected  to  taxation  where  found.  This  dictum,  however,  was  overruled 
in  a  subsequent  case  entitled  Ruck  v  Beach.  206  U.  S.  393,  in  which  case,  as 
before  stated  herein,  it  was  held  that  where  notes  were  deposited  in  a  state 
tor  safe  keeping  they  were  not  taxable  in  such  state.  It  would  therefore  ap- 
pear that  what  was  really  decided  in  the  case  of  New  Orleans  v  Stemple  was 
that  credits  arising  from  business  transacted  in  Louisiana  were  taxable  in 
that  state. 

In  regard  to  the  taxation  of  the  money  in  the  bank  the  Court  said  (Page 
-316)  — 

"It  is  true  that  when  deposited  the  moneys  became  the  property 
of  the  bank  and  for  most  purposes  the  relation  of  debtor  and  credi- 
tor arose  between  the  bank  and  the  depositor;  yet  as  evidently  the 
moneys  were  to  be  kept  in  the  state  for  reinvestment  or  other  use 
they  remained  still  subject  to  taxation,  according  to  the  decision  in 
49  La.  Ann.  43."  (See  New  Orleans  v  Stemple,  175  U.  S.  at  page 
316.) 

It  has  been  held  that  where  negotiable  bonds  are  deposited  with  the  insur- 
ance commissioner  by  a  foreign  insurance  company  as  required  by  the  revised 
statutes  of  Ohio  (section  3660)  and  held  by  him  as  trustee  for  the  benefit  of 
policy  holders  and  creditors  in  the  United  States,  such  bonds  are  taxable  in 
the  State  of  Ohio.  (Western  Assurance  Co.  of  Toronto,  Canada,  v  Holliday 
et  al..  110  Fed.  259.)    In  this  case  the  Court  said  (Page  264) — 

"Every  element  of  value  in  the  bonds  is  employed  not  only  to 
enable  the  company  to  comply  with  the  law  permitting  it  to  do  busi- 
ness, but  to  meet  the  exigencies  of  that  business.  The  property 
rights  of  the  insurance  company  in  these  bonds  to  the  fullest  extent 
are  transferred  to  and  vested  in  the  superintendent  of  insurance  of 
Ohio,  in  trust  for  its  policy  holders,  and  may  be  used  by  him  for 
the  purposes  of  the  trust.  *  *  *  *  There  can  be  no  doubt,  there- 
fore, that  they  are  property  within  the  state,  and  that  it  is  within 
trie  power  of  the  general  assembly  of  Ohio  to  tax  them  in  the  same 
manner  as  the  capital  stock  of  domestic  insurance  companies  is 
taxed." 

It  will  be  noted  that  in  this  case  it  was  held  that  such  bonds  represented 
capital  of  the  Company  invested  in  business  in  the  state  and  for  that  reason 
were  taxable. 

The  case  of  the  Metropolitan  Life  Insurance  Co.  v  The  City  of  New  Or- 
leans, 205  U.  S.  395,  covered  the  taxation  of  credits  in  New  Orleans  of  a 
non-resident   insurance   company  arising  from   business   transacted   in  .that 
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city.  The  question  in  that  case  was  in  relation  to  the  validity  of  certain  taxes 
assessed  in  the  City  of  New  Orleans  against  the  Metropolitan  Insurance  Com- 
pany by  reason  of  the  Company  doing  business  of  loaning-  money  to  the 
holders  of  its  policies  in  New  Orleans.  The  domicile  of  the  Company  was  in 
the  City  of  New  York  and  the  evidences  of  the  credits  in  the  form  of  notes 
were  kept  most  of  the  time  in  New  York,  being  sent  to  New  Orleans  when 
the  notes  were  due.  The  tax  was,  under  the  laws  of  the  State  of  Louisiana, 
levied  on  credits,  money  loaned,  bills  receivable,  etc.,  of  the  plaintiff  in  error 
and  the  amount  of  the  assessment  was  ascertained  by  computing  the  sum  of 
the  face  value  of  all  notes  held  by  the  Company  in  New  Orleans  at  the  time 
of  the  assessment.  The  assessment  was  made  under  an  act  which  provided 
that  "bills  receivable,  obligations  or  credits  arising  from  business  done  in 
this  State"  shall  be  assessable  at  the  business  domicile  of  the  non-resident, 
the  assessment  being  made  in  such  a  way  under  the  statute  as  would  "repre- 
sent in  their  aggregate  a  fair  average  on  the  capital,  both  cash  and  credits,  em- 
ployed in  the  business  of  the  party  or  parties  to  be  assessed."  In  the  opinion 
the  Court  said — 

"The  insurance  company  chose  to  enter  into  the  business  of 
lending  money  within  the  State  of  Louisiana,  and  employed  a  local 
agent  to  conduct  that  business.  It  was  conducted  under  the  laws 
of  the  state.  The  slate  undertook  to  tax  the  capital  employed  in  the 
business  precisely  as  it  taxed  the  capital  of  its  own  citizens  in  like 
situation.  For  the  purpose  of  arriving  at  the  amount  of  capital  ac- 
tually employed,  it  caused  the  credits  arising  out  of  the  business  to 
be  assessed.  We  think  the  state  had  the  power  to  do  this,  and  that 
the  foreigner  doing  business  cannot  escape  taxation  upon  his  capi- 
tal by  removing  temporarily  from  the  state  evidences  of  credits  in 
the  form  of  notes.  Under  such  circumstances,  they  have  a  taxable 
situs  in  the  state  of  their  origin." 

In  the  case  of  the  Board  of  Assessors  v  Comptoir  National,  191  U.  S.  388, 
the  Court  held  that  a  tax  upon  credits  arising  from  the  business  transacted  in 
New  Orleans  by  the  agent  of  a  non-resident  was  a  valid  tax.  The  foreign 
banking  company  in  this  case  did  business  in  New  Orleans  and  through  its 
agent  lent  money  which  was  evidenced  by  checks  drawn  upon  the  agent, 
treated  as  overdrafts  and  secured  by  collateral,  the  checks  and  collateral  re- 
maining in  the  hands  of  the  agent  until  the  transaction  was  closed.  The 
credits  thus  evidenced  were  held  taxable  in  Louisiana.  The  corporation  was 
held  to  be  doing  business  and  to  have  capital  employed  in  the  City  of 
New  Orleans  to  the  extent  of  the  assessment  made  upon  it  therein. 

A  very  clear  statement  of  the  distinction  between  the  taxation  of  tangible 
and  intangible  property  is  made  in  the  case  entitled  "In  Re:  Jefferson,  35 
Minnesota  215,  the  Court  using  the  following  language: 

"For  many  purposes  the  domicile  of  the  owner  is  deemed  the 
situs  of  his  personal  property.  This,  however,  is  only  a  fiction, 
from  motives  of  convenience,  and  is  not  of  universal  application,  but 
yields  to  the  actual  situs  of  the  property  when  justice  requires  that 
it  should.  It  is  not  allowed  to  be  controlling  in  matters  of  taxation. 
Thus,  corporeal  personal  property  is  conceded  to  be  taxable  at  the 
place  where  it  is  actually  situated.  A  credit,  which  cannot  be  re- 
garded as   situated  in   a  place  merely  because   the   debtor  resides 
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there,  must  usually  be  considered  as  having  its  situs  where  it  is 
owned — at  the  domicile  of  the  creditor.  The  creditor,  however,  may 
give  it  a  business  situs  elsewhere;  as  where  he  places  it  in  the  hands 
of  an  agent  for  collection  or  renewal,  with  a  view  to  reloaning  the 
money  and  keeping  it  invested  as  a  permanent  business." 

The  United  States  Supreme  Court  has  held  that  where  a  resident  of  the 
State  of  New  York  loans  money  through  an  agent  in  Minnesota,  secured  by 
mortgages  upon  real  estate  in  Minnesota,  the  credits  arising  from  such  loans 
are  taxable  in  Minnesota.  (See  Bristol  v  Washington  County,  177  U.  S.  133.) 
In  this  case  the  Court  said — 

"Accepting  the  views  of  the  state  court  in  relation  to  the  state 
statutes  and  proceedings  thereunder  and  concluding  that  the  con- 
stitution of  the  United  States  did  not  operate  to  prohibit  the  exercise 
of  the  power  to  tax  these  investments,  it  follows  that  the  circuit  court 
did  not  err  in  sustaining  the  validity  of  the  taxation." 

It  has  been  generally  held  that  a  deposit  in  a  bank  to  the  credit  of  a 
depositor  and  subject  to  his  check  is  not  a  bailment;  that  the  transaction  con- 
stitutes a  loan  to  the  bank  by  the  depositor;  that  the  depositor  does  not 
retain  a  property  in  any  particular  funds  of  the  bank,  but  that  the  money 
which  he  deposits  goes  into  the  general  funds  of  the  bank.  The  bank  owes 
him  the  amount  and  the  relation  of  debtor  and  creditor  is  created  by  the  trans- 
action. (Alorse  on  Banks  and  Banking,  Volume  1,  Section  289;  American  and 
English  Enc.  of  Law  (2nd  Edition)  Vol.  3,  Page  826,  and  cases  there  cited; 
In  re  Madison  Bank,  5  Biss.  (U.  S.)  515;  Pyle  v  Brenneman,  122  Fed.  787.) 

The  case  of  Pyle  v  Brenneman,  supra,  holds  that  a  deposit  in  a  bank  sub- 
ject to  check  made  by  a  non-resident  constitutes  a  debt  owing  by  the  bank  to 
the  depositor,  and  is  not  subject  to  taxation  as  property  in  the  state  where 
the  bank  is  located,  or  in  other  words,  a  deposit  in  a  bank  to  the  credit  of 
the  depositor,  and  subject  to  his  check  is  a  debt  due  from  the  bank  to  the  de- 
positor and  its  situs  for  the  purpose  of  taxation  is  in  the  state  of  the  deposi- 
tor's domicile. 

In  this  case  one  Brenneman  a  resident  of  the  State  of  Pennsylvania,  had 
deposited  money  subject  to  his  check  in  certain  banks  at  Sistersville,  Tyler 
County,  West  Virginia.  It  was  attempted  by  the  state  of  West  Virginia  to 
tax  these  deposits.  The  Federal  Court  held  that  such  deposits  constituted 
credits  in  favor  of  Brenneman,  a  non-resident,  and  that  the  State  of  West 
Virginia  had  no  jurisdiction  to  tax  such  credits.  The  collection  of  the  tax 
was  restrained  by  injunction. 

It  would  appear  from  this  decision  that  where  a  deposit  is  made  by  a 
non-resident  in  a  bank,  of  money  not  resulting  from  business  done  in  the 
state,  or  from  business  conducted  therein  by  an  agent  of  the  non-resident, 
such  deposit  becomes  a  debt  due  by  the  bank  to  the  non-resident  depositor 
and  as  such  is  not  taxable  by  the  state  wherein  the  bank  is  located.  This 
would  appear  to  be  good  law  because  there  is  no  theory  under  the  decisions 
up  to  the  present  time,  upon  which  such  deposit  could  be  taxed.  The  gen- 
eral rule  as  to  the  taxation  of  credits  or  debts  is  that  they  are  taxable  at  the 
domicile  of  the  creditor  and  not  elsewhere.    This  rule  has  been  modified  to 
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permit  the  taxation  of  credits  or  debts  that  arise  from  business  transacted  in 
a  state  other  than  the  domicile  of  the  creditor,  by  the  state  where  the  credits 
or  debts  arose;  also  where  the  credits  or  debts  arc  in  the  hands  of  an  agent, 
it  has  been  held  that  they  are  taxable  in  the  state  where  they  are  so  held  by 
the  agent.  Mortgages  have  been  held  to  be  taxable  in  the  state  -where  the 
land  lies,  regardless  of  the  domicile  of  the  creditor,  but  not  as  a  debt  or 
credit  in  the  usual  sense  of  such  terms,  but  as  an  interest  in  real  estate,  which, 
of  course,  is  always  taxable  by  the  jurisdiction  wherein  the  land  is  located. 
As  the  credit  or  debt  consisting  of  the  private  bank  account  above  referred 
to  does  not  come  within  any  of  the  foregoing  exceptions  to  the  general  rule  of 
taxation  of  credits,  it  would  appear  to  follow  that  such  bank  account  could 
only  be  taxed  at  the  domicile  of  the  creditor  or  depositor. 

It  has  been  held  that  warehouse  receipts  representing  whiskey  ware- 
housed in  Germany  present  in  the  state  of  Kentucky,  are  not  taxable  as  prop- 
erty in  Kentucky.  (See  Selliger  v  Kentucky,  213  U.  S.  200).  In  this  case  the 
Court  said: 

"We  take  it  to  be  almost  undisputed  that  if  the  warehouse  were 
in  Kentucky,  the  state  would  not  and  could  not  tax  both  the  whiskey 
and  the  receipts,  even  when  issued  in  Kentucky  form;  and  that  it 
would  recognize  that  the  only  taxable  object  was  the  whiskey.  The 
relation  of  the  paper  to  the  goods'  is  not  changed  by  their  being 
abroad,  and  the  only  question  in  the  case  is  whether  the  paper  can 
be  treated  as  property  equivalent  in  value  to  the  goods,  because  in 
some  way  it  represents  them.  ******  Assuming  a,s  the 
Court  of  Appeals  assumed,  that  the  whiskey  is  exempt  under  the 
constitution  of  the  United  States,  we  are  of  the  opinion  that  the 
protection  of  the  constitution  extends  to  warehouse  receipts  locally 
present  within  the  state." 

Money  not  deposited  in  a  bank  is  taxable  as  tangible  property  wherever 
situated.  (American  &  Eng.  Enc.  of  Law  Vol.  7,  Page  655;  People  v.  VVhar- 
lenby  38  Cal.  461;  Barber  v  Farr.  54  Iowa  57;  Liverpool,  etc.  Ins.  Co.  v  As- 
sessors, 44  La.  Ann.  760';  Gallatin  v  Alexander,  1  Lea  (Tenn.)  475). 

It  appears  that  public  securities  consisting  of  state  bonds  and  bonds  of 
municipal  bodies,  and  circulating  notes  of  banking  institutions  are  treated  as 
tangible  property',  and  therefore  taxable  where  located.  In  this  connection  the 
court,  in  distinguishing  such  obligations  from  ordinary  contract  debts  has  used 
the  following  language: 

"Although  public  securities,  consisting  of  state  bonds  and  bonds 
of  municipal  bodies,  and  circulating  notes  of  banking  institutions 
have  sometimes  been  treated  as  property  in  the  place  where  they  are 
found,  though  removed  from  the  domicile  of  the  owner.  State  Tax  on 
Foreign-Held  Bonds,  (15  Wall.  300,  324)  it  has  not  been  held  in  this 
court  that  simple  contract  debts,  though  evidenced  by  promissory 
notes,  can,  under  the  facts  herein  stated,  be  treated  as  property  and 
taxed  in  the  state  where  the  notes  may  be  found."  (See  Buck  v 
Beach,  206  U.  S.  392,  407). 

Shares  of  corporate  stock  in  the  hands  of  the  stockholder  constitute  in- 
tangible personal  property  and  are  therefore  taxable  to  the  individual  holder 
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at  his  domicile.  (Corry  v  Baltimore,  196  U.  S.  166-474;  Del.  R.  R.  Tax  Case, 
IS  Wall.  206.  229,  230;  State  Tax  on  Foreign-Held  Bonds,  1?  Wall,  319;  Conn- 
well  v.  Connerville,  15  Ind.  150;  Savings  Bank  v  Nashua  40  X.  H.  .198;  Dwight 
v  Mayor  12  Alien  (Mass)  322;  Austin  v  Alderman,  14  Allen  (Mass)  364; 
McKeen  v  Northampton,  49  Pa.  519;  Cook  on  Corporations,  6  Ed.  Vol.  2  Sec- 
tion 565;  Hawley  v.  Maiden,  232  U.  S.  1.) 

In  the  Delaware  Railroad  Tax  case  18  Wall.  206,  the  Court  said  (Pages 
229  and  230): 

"In  the  first  place  the  share  of  a  stockholder  is,  in  one  aspect, 
something  different  from  the  capital  stock  of  the  company;  the  latter 
only  is  the  property  of  the  corporation;  the  former  is  the  individual 
interest  of  the  stockholder,  constituting  his  right  to  a  proportional 
part  of  the  dividends  when  declared  and  to  a  proportional  part  of 
the  effects  of  the  corporation  when  dissolved,  after  payment  of  its 
debts.  Regarded  in  that  aspect  it  is  an  interest  or  right  which  accom- 
panies the  person  of  the  owner,  having  no  locality  independent  of 
his  domicile." 

It  has  accordingly  been  held  that  resident  stockholders  may  be  taxed 
for  shares  of  stock  held  in  both  domestic  and  foreign  corporations  regardless 
of  whether  or  not  the  corporate  property  represented  by  such  shares  is  also 
taxed.  (Judson  on  Taxation  Section  422;  Bradley  v  Bander  36  Ohio  State  28; 
Dwight  v  Mix>or,  12  Allen  (Mass)  316;  Dyer  v  Osborne,  11  R.  I.  321;  Ogden 
v  City  of  St.  Joseph,  19  Mo.  522.)  This  principal  has  recently  been  established 
by  the  United  States  Supreme  Court.     See  Hawley  v.  Maiden.  232  U.  S.  1. 

In  the  case  of  Bradley  v  Bander,  supra,  the  Supreme  Court  of  Ohio  said: 

"The  constitutional  power  to  tax  shares  of  stock  owned  by  our 
citizens  in  corporations  located  without  the  state,  does  not  depend 
on  whether  the  capital  of  the  corporation  is  or  is  not  taxed  in  the 
state  where  the  corporation  is  created.  The  power  is  the  same, 
whether  the  capital  of  the  corporation  is  there  taxed  or  not;  other- 
wise, the  power  of  taxation  conferred  by  the  constitution  would  be 
made  to  depend  upon  the  operation  of  laws  of  foreign  jurisdictions — , 
a  proposition  so  obviously  ill  founded  that  the  moment  it  is  stated 
its  falsity  becomes  apparent." 

It  has  also  been  held  that  the  state  can  tax  the  shares  of  stock  of  domes- 
tic corporations  to  the  holders  thereof  regardless  of  their  residence,  or  in 
other  words,  the  state  can  tax  both  resident  and  non-resident  stockholders  on 
shares  of  stock  held  in  the  domestic  corporation  and  may  even  require  the 
corporation  to  pay  the  tax  as  agent  of  the  stockholder.  This  right  of  taxa- 
tion is  upon  the  theory  that  the  state  having  jurisdiction  over  the  corporation 
may  provide  for  the  taxation  of  its  shares  to  the  individual  stockholders  as  a 
condition  precedent  to  the  right  to  be  a  corporation  under  the  laws  of  the 
State.  (Corry  v  Baltimore,  196  U.  S.  466;  Del.  Tax  Case  18  Wall.  206;  Tappan 
v  Merchant's  National  Bank,  19  Wall.  490;  Bristol  v  Washington  County,  177 
U.  S.  133.) 

In  the  case  of  Corry  v  Baltimore,  supra,  the  facts  were  substantially  as 
follows:  The  State  of  Maryland  required,  under  article  81  of  its  code  of  pub- 
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lie  general  laws,  the  officers  of  domestic  corporations  to  furnish  each  year 
information  respecting  the  value  of  the  shares  of  stock  in  such  corporations  to 
the  State  Tax  Commission,  who  determined  the  aggregate  value  thereof,  de- 
ducted therefrom  the  assessed  value  of  the  real  state  owned  by  the  corpora- 
tion and  the  quotient  obtained  by  dividing  the  remainder  by  the  total  number 
of  shares  of  stock  was  treated  as  the  taxable  value  of  each  share.  The  statute 
imposed  upon  the  Maryland  corporation  the  duty  of  paying  for  and  on  ac- 
count of  the  owners,  the  taxes  assessed  upon  such  shares  giving  to  the  cor- 
poration a  lien  upon  the  shares  of  stock  and  entitling  the  corporation  when  ii 
paid  the  taxes  to  proceed  by  a  personal  action  to  recover  the  amount  paid 
from  the  stockholder. 

The  Supreme  Court  of  Maryland  in  construing  the  statute  said: 

"But  the  tax  is  not  a  tax  upon  the  stock  or  upon  the  corporation 
but  upon  the  owners  of  the  shares  of  stock,  though  the  officers  of  the 
corporation  are  made  agents  of  the  State  for  the  collection  of  the 
state  tax.  It  is  not  material  what  assets  or  other  property  make  up 
the  value  of  the  shares.  Those  shares  are  property  and  under  the 
existing  laws  are  taxable  property.  They  belong  to  the  stockholders 
respectively  and  individually,  and  when  for  the  sake  of  convenience 
in  collecting  taxes  thereon,  the  corporation  pays  the  state  tax  upon 
these  shares  into  the  state  treasury,  it  pays  the  tax  not  upon  the 
company's  own  property,  nor  for  the  Company,  but  upon  the  prop- 
erty of  each  stockholder  and  for  each  stockholder  separately,  by 
whom  the  company  is  entitled  to  be  reimbursed.  Hence  when  the 
owner  of  the  shares  is  taxed  on  account  of  his  ownership  and  the 
tax  is  paid  for  him  by  the  Company,  the  tax  is  not  levied  upon  or 
collected  from  the  corporation  at  all." 

The  case  was  carried  to  the  United  States  Supreme  Court  upon  the 
ground  that  the  state  had  no  jurisdiction  to  tax  non-resident  stockholders. 
The  Supreme  Court  however,  after  reviewing  the  law  concerning  the  taxation 
of  shares  in  national  banks  to  stockholders  at  the  place  where  the  bank  is 
located,  decided  that  the  state  had  power  to  fix  the  situs  for  taxation  of  shares 
of  non-resident  stockholders  at  the  location  of  the  domestic  corporation  and 
could,  as  a  matter  of  convenience  in  collecting  the  tax,  require  the  corporation 
to  collect  and  pay  it  for  the  shareholder  in  each  case.  In  the  opinion  the 
Court  said: 

"In  substance,  the  contention  is  that  the  conceded  principle 
(Right  to  tax  shares  of  national  bank  at  the  locality  of  bank  under 
Federal  Act)  has  no  application  to  taxation  by  a  state  of  shares  of 
stock  in  a  corporation  created  by  it,  because  by  the  constitution  of 
the  United  States  the  states  are  limited  as  to  taxation  to  per- 
sons and  things  within  their  jurisdiction,  and  may  not,  therefore, 
impose  upon  a  non-resident,  by  reason  of  his  property  within  the 
state,  a  personal  obligation  to  pay  a  tax.  By  the  operation,  there- 
fore, of  the  constitution  of  the  United  States  it  is  argued  the  states 
are  restrained  from  affixing,  as  a  condition  to  the  ownership  of  stock 
in  their  domestic  corporations  by  non-residents,  a  personal  liability 
for  taxes  upon  such  stock  since  the  right  of  the  non-resident  to  own 
property  in  the  respective  states  is  protected  by  the  constitution  of 
the  United  States,  and  may  not  be  impaired  by  subjecting  such  own- 
ership to  a  personal  liability  for  taxation.  But  the  contention  takes 
for  granted  the  very  issue  involved.    The  principle  upheld  by  the 
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rulings  of  tliis  court  to  which  we  have  referred,  concerning  the  taxa- 
tion by  the  states  of  stock  in  national  banks,  is  that  the  sovereignty 
which  creates  a  corporation  lias  the  incidental  right  to  impose 
reasonable  regulations  concerning  the  ownership  of  stock  therein, 
and  that  a  regulation  establishing  the  situs  of  stock  for  the  purpose 
of  taxation,  and  compelling  the  corporation  to  pay  the  tax  on  behalf 
of  the  shareholder,  is  not  an  unreasonable  regulation.  Applying  this 
principle  it  follows  that  a  regulation  of  that  character,  prescribed  by  a 
state,  in  creating  a  corporation  is  not  an  exercise  of  the  taxing  power 
of  the  state  over  the  person  and  things  so  subject  to  its  jurisdic- 
tion." 

It  has  been  held  that  the  state  having  jurisdiction  over  domestic  corpora- 
tions may  require  such  corporations  to  deduct  from  interest  payable  in  the 
state  to  resident  bondholders  an  amount  sufficient  to  pay  the  tax  upon  the 
bonds  of  such  bondholders  and  that  such  a  tax  is  upon  the  bondholder  and 
not  upon  the  corporation.  (Bell's  Gap  R.  R.  Co.  v  Pennsylvania,  134  U.  S. 
232,  239.).  This  appears  to  be  a  case  under  the  laws  of  Pennsylvania  requir- 
ing corporations  of  that  state  to  pay  to  the  state  a  tax  of  3  mills  upon  cor- 
porate bonds  held  by  residents  of  the  state,  the  tax  being  collected  from  t In- 
corporation out  of  interest  payable  in  the  state  and  due  to  resident  bond- 
holders.   In  the  opinion  the  Court  said: 

"The  corporation  as  the  debtor  of  its  bondholders  holding  money 
in  its  hands  for  their  use,  namely,  the  interest  to  be  paid,  is  merely 
required  to  pay  to  the  Commonwealth  out  of  this  fund  the  proper  tax 
due  on  the  security.  The  tax  is  on  the  bondholder,  not  on  the  cor- 
poration. This  plan  is  adopted  as  a  matter  of  convenience,  and  as  a 
secure  method  of  collecting  the  tax.  That  is  all.  It  injures  no  party. 
It  certainly  does  not  infringe  the  constitution  of  the  United  States  by 
making  one  party  pay  the  debts  and  support  the  just  burdens  of 
another  party." 

It  has  been  held,  however,  that  the  state  cannot  require  even  as  to  the 
resident  bondholders  a  foreign  corporation  to  deduct  taxes  from  interest  pay- 
able outside  the  state  by  the  foreign  corporation  to  the  bondholders  of  the 
state  imposing  the  tax.  (N.  Y.  etc.  R.  R.  Co.  v  Pennsylvania,  153  U.  S.  628). 
This  was  also  a  case  under  the  Pennsylvania  statute  mentioned  in  the  case  of 
Bell's  Gap  R.  R.  Co.,  supra,  the  Pennsylvania  Courts  attempting  to  apply 
said  act  to  foreign  corporations  doing  business  in  Pennsylvania  as  well  as  to 
domestic  corporations  organized  in  that  state.  The  Supreme  Court,  however, 
held  that  the  state  had  no  power  to  impose  the  burden  of  collecting  the  tax 
upon  foreign  corporations  even  though  such  burden  could  be  imposed  upon 
domestic  corporations.    The  Court  said  in  the  opinion: 

"It  (the  act)  assumed  to  do  what  the  state  has  no  authority  to 
do.  to  compel  a  corporation  to  act,  in  the  state  of  its 
creation,  as  an  assessor  and  collector  of  taxes  due  in  Pennsyl- 
vania from  residents  of  Pennsylvania.  Under  the  sanction  of  the 
laws  of  New  York  the  defendant  corporation  executed  prior  to  the 
passaee  of  the  act  of  1885  bonds  with  interest  coupons  attached  pay- 
able in  that  state  and  not  elsewhere.  Tt  gave  mortgages  to  secure 
the  payment  of  those  bonds  and  coupons,  according  to  their  tenor. 
Neither  the  bonds  nor  the  coupons,  nor  the  mortgages  contained  any- 
thing that  would,  in  law,  justify  the  company  in  refusing  to  meet  its 
obligations,  according    to  their    terms  and    without  deduction  on 
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account  of  taxes  due  from  the  holders  of  such  bonds  or  coupons 
residing  in  another  state.  We  have  seen  that  the  bonds  and  coupons 
in  question  are  payable  to  bearer.  And  that  it  was  practically  im- 
possible, for  the  company,  when  the  coupons  were  presented  for  pay- 
ment, to  ascertain  who,  at  that  time,  really  owned  them  or  the  bonds 
from  which  they  were  detached,  or  whether  the  coupons  were  owned 
by  the  same  person  or  corporation  that  owned  the  bonds.  This 
fact  is  quite  sufficient  to  show  the  unreasonable  character  of  the 
regulation  attempted  to  be  applied  to  this  company  under  the  act  ot 
1885.  *  *  *  *  *  *  The  New  York  Lake  Erie  &  Western  R.  R. 
Company  is  not  subject  to  regulations  established  by  Pennsylvania 
in  respect  to  the  mode  in  which  it  shall  transact  its  business  in  the 
State  of  New  York.  The  money  in  the  hands  of  the  company  in 
New  York  to  be  applied  by  it  in  the  payment  of  interest,  which  by 
the  terms  of  the  contract  is  payable  in  New  York  and  not  elsewhere, 
is  property  beyond  the  jurisdiction  (>f  Pennsylvania  and  Pennsylvania 
is  without  power  to  say  how  the  corporation  holding  such  money, 
in  another  stale,  shall  apply  it.  and  to  inflict  a  penalty  upon  it  for 
not  applying  it  as  directed  by  its  statute;  especially  may  not  Penn- 
sylvania directly  or  indirectly,  interpose  between  the  corporation 
and  its  creditors,  and  forbid  it  to  perform  its  contract  with  creditors 
according  to  its  terms  and  according  to  the  laws  of  the  place  of 
performance.  No  principle  is  l  etter  settled  than  that  the  power  of  a 
stale,  even  in  its  power  of  taxation,  in  respect  to  property,  is  lim- 
ited to  such  as  is  within  its  jurisdiction.  (Stale  Tax  on  Foreign-Held 
Bonds,  15  Wall.  300,  319;  Railroad  Co.  v.  Jackson.  7  Wall.  263;  St. 
Louis  v  Ferry  Co.,  11  Wall.  423;  Del.  R.  R.  Tax,    18  Wall.  206.)" 

We  have  already  seen  from  the  case  entitled  Tax  on  Foreign-Held 
Bonds,  15  Wall.  300,  previously  referred  to  herein,  that  the  state,  notwith- 
standing its  jurisdiction  over  domestic  corporations,  cannot  require  such 
corporations  to  deduct  and  withhold  a  tax,  from  interest  due  upon  its  bonds 
to  non-resident  bondholders. 

To  summarize,  we  might  state  that  it  would  appear  that  the  state  has  the 
power  to  require  a  domestic  corporation  to  collect  taxes  for  the  state  from  the 
shareholders  of  the  corporation,  both  resident  and  non-resident.  (Corry  v 
Baltimore,  196  U.  S.  466.);  that  the  state  has  the  power  to  require  a  domestic 
corporation  to  collect  a  tax  from  its  resident  bondholders;  (Bell's  Gap  R.  R. 
Co.  v  Pennsylvania,  134  U.  S.  232);  that  the  state  has  not  the  power  to  re- 
quire .i  domesih  corporation  to  collect  a  tax  from  its  i   resident  bond- 
holders (State  Tax  on  Foreign-Held  Bonds.  15  Wall.  300);  and  that  the.  State 
has  not  the  power  to  require  a  foreign  corporation  to  collect  a  tax  from  its 
bondholders  residing  in  the  state  imposing  the  tax.  (N.  Y.  etc.  R.  R.  Co.  v 
Pennsylvania,  153  U.  S.  628). 

It  has  been  held  in  the  State  of  New  York  that  a  foreign  banking  cor- 
poration having  a  large  office  in  this  stale  which  sells  foreign  bills  of  ex- 
change and  pays  drafts  drawn  upon  il  in  this  state,  etc.,  does  business  in  this 
slate  and  is  taxable  all  hough  it  has  no  certificate  permitting  it  to  do  business 
here,  ft  was  decided -that  when  the  business  carried  mi  by  such  banking 
corporation  consisted  in  selling  its  own  drafts  on  its  foreign  branches  and 
agents,  drafts  drawn  by  these  agents  upon  the  New  York  branch  constituted 
moneys  and  credits  employed  and  invested  in  this  state  under  section  7  of 
the  Tax  Law  of  the  State  of  New  York,  and  was  therefore  subject  to  laxa- 


20 


lion;  that  such  demands  and  evidences  of  debts  sent  here  for  collection  are 
not  exempt  from  taxation  by  virtue  of  sub-division  13  of  section  4  of  the  Tax 
Law  of  the  State  because  such  evidences  were  held  by  the  corporation  itself 
in  its  usual  course  of  business  and  not  by  the  agent  for  collection  as  contem- 
plated in  said  sub-division  13  of  Section  4,  and  because  they  were  not  sent 
here  for  collection  but  belonged  to  the  corporation  and  were  intended  to  be 
used  here  in  its  business.  (People  ex  rel  International  Banking  Corporation 
v  Raymond,  117  A.  D.  (N.  Y.)  62). 

It  has  also  been  held  by  the  Court  of  Appeals  of  the  State  of  New  York 
that  promissory  notes  belonging  to  a  foreign  corporation  authorized  to  do 
business  in  this  state  and  maintaining  an  office  within  the  state  for  the  sale 
of  its  products,  which  are  imported  into  this  country  and  sold  in  the  original 
packages,  are  taxable  as  capital  employed  within  this  state  within  the  mean- 
ing of  section  7  of  the  tax  law,  although  such  notes  are  the  proceeds  of 
imported  goods  sold  in  the  original  packages,  where  the  notes  are  not  in 
transitu,  but  are  actually,  and  in  the  regular  and  permanent  course  of  busi- 
ness, held  within  the  state  until  maturity  for  the  convenience  of  the  corpora- 
tion, and  the  proceeds  in  part,  then  remitted  to  the  home  office  in  a  foreign 
country.    (People  ex  rel  Burke  v  Wells,  184  N.  Y.  275). 

The  court  does  not  appear  to  have  considered  in  this  case  the  taxability 
of  bills  receivable,  consisting  of  open  accounts,  but  only  passed  upon  the  taxa- 
bility of  the  credits  that  were  evidence  by  written  instruments  and  arising 
from  the  transaction  of  foreign  commerce.  In  regard  to  the  taxation  of  open 
book  accounts  the  Court  said: 

"We  think  it  not  necessary  to  consider  whether  the  open  accounts 
present  a  different  question  from  that  involved  in  the  notes.  As 
already  stated,  it  was  incumbent  upon  the  relator  to  distinctly  point 
out  any  error  committed  by  the  assessors,  and  if  part  of  the  bills 
receivable  were  not  subject  to  taxation,  it  should  have  been  shown 
what  the  amount  of  that  part  was." 

In  regard  to  the  credits  taxed  arising  from  foreign  commerce,  the  Court 
said: 

"It  is  well  settled  that  while  imported  goods  are  in  the  hands  of 
the  importer  in  the  original  packages  they  are  not  subject  to  taxa- 
tion by  the  state,  nor  can  any  tax  be  imposed  upon  their  sale  by  way 
of  a  license  tax  or  percentage  on  the  price  for  which  they  may  be 
sold.  But  though  no  tax  can  be  imposed  either  on  the  goods  them- 
selves or  their  sale,  we  find  no  authority  for  the  proposition  that  the 
proceeds  of  the  sale  have  a  similar  immunity  from  taxation.  Doubt- 
less, if  the  taxes  were  imposed  on  the  proceeds  as  such,  and  because 
they  were  derived  from  the  sales  of  imported  goods,  it  would  be 
invalid,  but  if  those  proceeds  had  become  part  of  the  common  mass 
of  the  property  within  a  state,  they  are  subject  to  taxation,  of 
course  without  discrimination,  the  same  as  other  property.  In  Hiber- 
nia  Savings  &  Loans  Society  v  City  and  County  of  San  Francisco 
(200  U.  S.  310)  the  Supreme  Court  of  the  United  States  held  that 
two  checks  on  the  U.  S.  Treasury  received  by  the  Appellant  as  inter- 
est upon  certain  registered  government  bonds  held  by  it  were  taxa- 
ble, though  the  bonds  themselves  were  exempt  from  taxation.  Jus- 
tice Brewer  there  said:  'Had  the  Plaintiff  drawn  the  money  immedi- 
ately upon  these  checks  it  would  have  become  at  once  a  part  of  the 
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general  property  of  tlie  bank,  and  the  fact  that  the  money  had  beefl 
derived  from  the  United  States  and  paid  to  the  bank  as  interest  on 
its  obligations  would  not  have  prevented  its  becoming  part  of  the 
general  property  of  the  bank,  and  subject  to  state  taxation.'" 

This  case  was  carried  to  the  United  States  Supreme  Court  and  the  de- 
cision of  the  New  York  Court  of  Appeals  was  there  affirmed.  In  the  opinion 
of  the  Federal  Court  it  was  said: 

"The  plaintiffs  in  error  have  established  a  warehouse  and  place 
of  business  in  the  State  of  New  York  for  the  sale  of  their  imported 
goods.  This  business  is  of  a  permanent  character;  the  goods  are 
constantly  received  and  sold  and  replaced  by  other  goods.  Cash  is 
deposited  in  bank  in  New  York  and  is  subject  to  use  as  the  needs 
of  the  business  may  require.  In  this  business  it  takes  notes  for  sales 
of  such  goods.  These  notes  are  not  directly  transmitted  to  its  home 
office  in  Dublin,  but  are  held  for  collection  in  connection  with  the 
business  in  New  York,  and  while  the  bulk  of  the  proceeds  may  be 
sent  abroad  sufficient  sums  are  retained  to  meet  the  expenses  of  the 
business  and  pay  its  duties  on  subsequent  importations  of  goods." 

"We  think  the  constitutional  protection  afforded  the  importer 
against  state  action  does  not  require  the  property  thus  held  and  used 
to  be  exempted  from  state  taxation.  While  it  is  true  that  a  large 
proportion  of  proceeds  of  the  notes  after  collection  are  sent  to  the 
home  office  of  the  plaintiffs  in  error,  they  are  not  taxed  in  transit  as 
the  proceeds  of  sale  of  imported  goods  for  the  notes  are  held  in  New 
York  for  collection,  and  when  paid  a  part  of  the  proceeds  is  held 
for  other  purposes  in  connection  with  the  business  and  the  balance 
remitted  to  the  home  office." 

"By  reason  of  this  course  of  conduct  we  think  these  proceeds 
have  lost  that  distinctive  character  which  would  give  them  the  right 
to  the  protection  of  the  Federal  constitution  under  the  clause  in- 
volved, and  the  cash  taxed  and  the  amount  of  these  notes  have 
become  capital  invested  in  the  business  in  the  State  of  New 
York,  which  business  is  carried  on  under  the  protection  of  the  laws 
of  that  State,  and,  so  far  as  the  capital  is  invested  in  it,  is  subject 
to  taxation  by  the  laws  of  the  State."  (See  Burke  v  Wells  208  U.  S. 
14,  affirming  184  N.  Y.  275). 

This  was  a  case  concerning  the  taxability  of  credits  arising  from  foreign 
commerce.  The  rule  applied  by  the  Court  as  to  the  taxability  of  credits 
arising  from  foreign  commerce  would  undoubtedly  apply  to  the  taxability  of 
credits  arising  from  interstate  commerce.  Or,  in  other  words,  if  a  state  has 
the  power  to  tax  credits  arising  from  foreign  commerce  it  undoubtedly  has 
the  power  to  tax  credits  arising  from  interstate  commerce. 

The  case  last  above  mentioned  was  first  decided  by  the  Court  of  Appeals 
of  the  State  of  New  York  under  Section  7  of  the  Tax  Law,  which  section  pro- 
vides for  the  taxation  of  non-residents  of  the  State  of  New  York,  doing  busi- 
ness in  the  State  either  as  principals  or  partners  and  providing  that  such  non- 
residents shall  be  taxed  on  the  capital  invested  in  such  business.  The  Court 
of  Appeals  of  the  State  of  New  York  decided  that  the  notes  received  Irom 
the  business  transacted  by  the  foreign  company  being  deposited  in  the  State 
of  New  York  and  collected  here  and  a  part  of  the  proceeds  being  used  in  the 
business  here  constituted  capital  invested  by  the   foreign  company  in  tha 
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State  of  New  York  and  was  therefore  taxable  under  section  7  of  the  Tax 
Law.  The  United  States  Supreme  Court  affirmed  the  decision  of  the  New 
York  Court  of  Appeals. 

It  is  noted  that  the  taxability  of  open  book  accounts  arising  from  com- 
merce was  not  considered  in  this  case  but  it  would  seem  from  the  general 
reasoning  in  the  case,  that  if  the  open  book  accounts  were  collected  in  the 
State  of  New  York  the  same  as  the  notes  and  the  whole  or  a  part  of  the  pro- 
ceeds used  in  the  business  transacted  in  the  State  of  New  York  such  open 
accounts  would  have  been  held  by  the  Court  ,to  be  taxable  as  capital  invested 
in  New  York. 

From  these  decisions  of  the  New  York  Court  of  Appeals  and  the  United 
States  Supreme  Court  it  would  seem  to  follow  that  credits  arising  from  inter- 
state commerce  or  foreign  commerce  would  be  taxable  in  the  State  provided 
such  credits  were  collected  in  the  State  and  there  held  and  all  or  a  part  of  the 
oroceeds  used  in  the  business  transacted  in  the  State.  If,  on  the  other  hand, 
such  credits  were  collected  and  paid  outside  the  State,  it  does  not  appear 
that  they  would  be  taxable  in  the  State  under  these  decisions. 

It  has  been  generally  held  in  the  State  of  New  York  that  credits  arising 
fiom  business  transacted  in  the  State  are  taxable  in  the  State  (People  ex  rel 
Yellow  Pine  Co.  v  Baker  23  A.  D.,  524,  affirmed  155  N.  Y.  665).  In  the  « .pin- 
ion of  the  Appellate  Court  it  was  stated: 

"There  is  nothing  decided  in  the  Thurber,  Whyland  case  (141  N. 
Y.  122)  nor  in  the  Hecker-Jones-Jewell  Milling  Company  case  (171 
id.  31)  which  affects  the  question  now  before  the  Court.  That  ques- 
tion is  simply  whether  or  not,  where  merchandise,  which,  if  it  were 
in  specie  within  the  State,  would  be  subject  to  taxation,  has  been 
sold  upon  credit  in  the  State,  and  that  credit  has  not  expired,  the 
amount  of  the  merchandise  thus  sold  and  for  which  the  credit  is 
given  in  books  kept  in  the  state,  can  be  said  to  be  removed  from  the 
state  when  it  enters  into  the  general  business  conducted  within  the 
State.  In  our  judgment,  it  is  merely  a  transformation  from  one  form 
to  another  of  a  sum  invested  in  the  State  employed  in  the  current 
business  of  the  corporation  in  the  State,  and  it  is  not  removed  beyond 
the  jurisdiction  of  the  State  and  so  withdrawn  from  investment  in 
business  in  the  State." 

From  the  foregoing  it  would  appear  that  as  a  general  proposition  intan- 
gible personal  property  follows  the  domicile  of  the  owner  and  is  there 
taxable  although  certain  exceptions  to  the  general  rule  have  been  made  from 
lime  to  time  by  judicial  construction. 

In  regard  to  tangible  personal  property,  however,  the  general  rule  does 
not  appear  to  be  that  such  property  follows  the  domicile  of  the  owner  and  is 
there  taxable,  but  that  tangible  personal  property  may  be  separated  from  the 
owner  and  taxed  as  having  a  situs  independent  of  the  owner's  domicile.  The 
distinction  between  the  taxation  of  tangible  personal  property  and  intangible 
personal  property  is  very  clearly  set  forth  in  the  case  entitled  Pullman  Car 
Company  v  Pennsylvania,  141  U.  S.  18,  22.    In  that  case  the  Court  said: 
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"The  old  rule  expressed  in  the  maxim  "mobilia  sequuntur  per 
sonam"  by  which  personal  property  was  regarded  as  subject  to  the 
law  of  the  owner's  domicile  grew  up  in  the  middle  ages  when  mov- 
able property  consisted  chiefly  of  gold  and  jewels,  which  could  be 
easilj'  carried  by  the  owner  from  place  to  place,  or  secreted  in  spots 
known  only  to  himself.  In  modern  times,  since  the  great  increase 
in  amount  and  variety  of  personal  property,  not  immediately  con- 
nected with  the  person  of  the  owner,  that  rule  has  yielded  more  and 
more  to  the  'lex  situs',  the  law  of  the  place  where  the  property  is 
kept  and  used.  (Green  v  Van  Buskirk,  5  Wall.  307  and  7  Wall.  139; 
Harvey  v  R.  I.  Locomotive  Works.  93  U.  S.  664;  Harkness  v  Russell, 
118  U.  S.  663,  679;  Walworth  v  Harris,  129  U.  S.  355;  Story  on  Con- 
flict of  Laws  550;  Wharton  on  Conflict  of  Laws,  Section  297-311. 
As  observed  by  Mr.  Justice  Story  in  his  commentaries  just  cited: 
'Although  movables  are  for  many  purposes  to  be  deemed  to  have  no 
situs  except  that  of  the  domicile  qf  the  owner,  yet  this  being  but  a 
legal  fiction,  it  yields,  whenever  it  is  necessary  for  the  purpose  of 
justice  that  the  actual  situs  of  the  thing  should  be  examined.  A 
nation  within  whose  territory  any  personal  property  is  actually  situ- 
ate has  an  entire  dominion  over  it  while  therein,  in  point  of  sov- 
ereignty and  jurisdiction,  as  it  has  over  immovable  property  situate 
there.'  " 

"For  the  purpose  of  taxation,  as  has  been  repeatedly  affirmed  by 
this  court,  personal  property  may  be  separated  from  its  owner;  and 
he  may  be  taxed  on  its  account,  at  the  place  where  it  is,  although 
not  the  place  of  his  own  domicile,  and  even  if  he  is  not  a  citizen  or 
a  resident  of  the  state  which  imposes  the  tax.  (Lane  County  v  Ore- 
gon, 7  Wall.  71,  77;  Railroad  Company  v  Pennsylvania,  15  Wall.  300, 
323,  324.  328;  Railroad  Company  v  Peniston  18  Wall,  5,  29;  Tappan 
v  Merchant's  Bank  19  Wall.  490,  499;  State  Railroad  Tax  Cases,  92 
U.  S.  575,  607,  608;  Brown  v.  I  Houston,  114  U.  S.  622;  Coe  v  Errol, 
116  U.  S.  517,  524;  Maryland  v  Baltimore  &  Ohio  R.  R.,  127  U.  S. 
117,  123)." 

It  is  noted  that  it  has  been  definitely  decided  that  tangible  personal 
property  as  contradistinguished  from  intangible  personal  property  may  ac- 
quire a  situs  for  taxation  independent  of  the  domicile  of  the  owner,  and  as  a 
corollary  to  this  principle  of  law  it  has  been  decided  (as  we  have  seen  in  the 
fore  part  of  this  brief)  that  tangible  personal  property  permanently  located 
outside  a  state  cannot  be  legally  taxed  by  the  State,  notwithstanding  the  fact 
that  the  owner  resides  in  the  State.  (See  Union  Transit  Co.  v  Kentucky, 
199  U.  S.  194). 
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CONCLUSIONS 


First — Tangible  personal  property  may  acquire  an  independent  situs  for 
the  purposes  of  taxation  and  may  be  taxed  where  such  property  is  located  re- 
gardless of  the  domicile  of  the  owner. 

Second — Tangible  personal  property  permanently  located  outside  the 
State  of  the  domicile  of  the  owner  cannot  be  taxed  by  the  State  of  the  domi- 
cile of  the  owner. 

Third — As  a  general  proposition  intangible  personal  property  is  logically 
taxable  at  the  domicile  of  the  owner  and  may  be  there  taxed  regardless  of 
whether  or  not  such  intangible  property  may  also  be  taxed  in  other  jurisdic- 
tions. 

Fourth — Intangible  personal  property  arising  from  business  transacted 
in  a  State  may  be  taxed  in  that  State  regardless  of  the  domicile  of  the  owner. 

Fifth — Intangible  personal  property  in  the  hands  of  an  agent  of  the  owner 
may  be  taxed  by  the  State  where  the  business  is  transacted  by  the  agent  re- 
gardless of  the  domicile  of  the  owner. 

Sixth — Intangible  personal  property  consisting  of  notes,  deposited  in  a 
State  merely  for  safe  keeping  and  not  resulting  from  business  transacted  in 
such  State  are  not  taxable  by  the  State  where  deposited.  As  the  relation 
between  the  bank  and  depositor  is  that  of  debtor  and  creditor,  it  seems  to 
follow  that  money  deposited  in  a  State  outside  the  domicile  of  the  owner, 
merely  for  safe  keeping,  which  did  not  arise  from  business  transacted  in  such 
State  would  not  be  taxable  by  the  State  where  deposited. 

Seventh — State  and  municipal  bonds  and  bank  notes  although  credits  in 
a  sense  have  been  held  to  constitute  tangible  property  and  therefore  taxable 
where  found  regardless  of  the  domicile  of  the  owner. 

Eighth— Warehouse  receipts  do  not  constitute  property  for  the  purposes 
of  taxation  separate  from  the  merchandise  represented  by  such  receipts. 

Ninth — Shares  of  stock  of  corporations  may  be  taxed  to  the  shareholder 
where  the  State  has  jurisdiction  of  the  shareholder,  or  may  be  taxed  to  the 
shareholder  through  the  corporation  where  the  State  has  juristiction  of  the 
corporation. 
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Tenth — Bonds  of  domestic  corporations  may  be  taxed  by  the  state  only 
to  resident  bondholders. 

Eleventh — Bonds  of  foreign  corporations  may  be  taxed  to  resident  bond- 
holders but  the  foreign  corporation  cannot  be  required  to  collect  the  tax 
from  the  interest  upon  the  bonds  for  the  State. 

Twelfth — Credits  arising  from  interstate  or  foreign  commerce  may  be 
taxed  provided  they  are  collected  and  deposited  within  the  State  imposing  the 
tax  and  thereby  become  mingled  with  the  general  mass  of  property  in  the 
State. 

Thirteenth — The  relation  between  a  bank  and  depositor  is  that  of  a 
debtor  and  creditor  and  therefore  the  making  of  a  deposit  in  a  bank  creates 
a  credit  in  favor  of  the  depositor  which  is  intangible. 
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